U.S. Department of Labor Office of Administrative Law Judges
800 K Street, NW, Suite 400-N
Washington, DC 20001-8002

(202) 693-7300
(202) 693-7365 (FAX)

Case No: 2000- BLA-845
In the Matter of Date: July 16, 2001

LOLA JEAN PRUETT,
(W dow of RALPH PRUETT)
Cl ai mant

V.

SEA “B” M NI NG COVPANY
JEVELL RI DGE

Enpl oyer
and
DI RECTOR, OFFI CE OF WORKERS'

COMPENSATI ON PROGRAMS,
Party-In-Interest.

Appear ances:

Lawence L. Mise, I, Esq.
For the O ai mant

J. Jasen Eige, Esq.
For the Enpl oyer

BEFORE: MOLLI E W NEAL
Adm ni strative Law Judge

DECI SI ON AND ORDER — DENYI NG BENEFI TS

This case arises froma claimfor benefits under Title IV of the
Federal Coal M ne Health and Safety Act of 1969, as anended by the Bl ack
Lung Benefits Act of 1977 (hereinafter referred to as “the Act”), 30 U S.C
8§ 901 et seq., and the regulations issued thereunder, located in Title 20 of
the Code of Federal Regul ations. Regulation section nunbers nmentioned in
this Decision and Order refer to sections of that Title. Benefits are
awarded to persons who are totally disabled within the neaning of the Act
due to pneunoconiosis, or to survivors of persons who died due to
pneunoconi osis. Pneunpbconiosis is a chronic dust disease of the |ungs



arising fromcoal nine enploynment and is commonly known as bl ack | ung.

The miner, Ralph D. Pruett, died on Novenber 1, 1998, and his w dow,
Lola J. Pruett, filed an application for survivor’'s benefits on Decenber 14,
1998. (DX 1; DX 7)! The District Director, Ofice of Wrkers' Conpensation
Prograns, follow ng an informal conference, denied the claim (DX 15; DX 28)
The Claimant made a tinely request for formal hearing, and the matter was
referred to the Ofice of Adm nistrative Law Judges on May 31, 2000. (DX 31)

Upon due notice, a hearing was held before the undersigned in
Abi ngdon, Virginia on Cctober 19, 2000. At that time, all parties were
afforded full opportunity to present evidence and argunent as provided in
the Act and the regul ations issued thereunder, found in Title 20 of the Code
of Federal Regul ations. Docunentary evidence, Director’s exhibits 1-32,
Claimant’'s exhibits 1-2, and Enployer’s exhibit 1 were adnitted into the
record. (Tr. 8-10) Enployer’s exhibits 2-3 have al so been adm tted, which
evi dence was subm tted post-hearing according to a ruling made at the
hearing. (Tr. 8-9) The parties were given the opportunity to submt post-
hearing briefs on the nerits of the case and the Enployer subnitted a brief
on January 3, 2001, which has been consi der ed.

On February 28, 2001, pursuant to the terns of Paragraph 3 of the
Prelimnary Injunction entered by the United States District Court for the
District of Colunbia on February 9, 2001,2 the parties were accorded an
opportunity to submt briefs on the issue of whether the anmended regul atory
provisions at 20 C.F.R 8§ 718.104(d), 718.201(a)(2), 718.201(c),
718.204(a), 718.205(c)(5), or 718.205(d) would affect the outcome of this
claim Briefs have been submtted by the C aimant, the Respondent Enpl oyer,
and the Director, Ofice of Wrker’'s Conpensation Prograns. All parties
agree that the anmended regulations wll not affect the outcone of this case.

! Citations to the record are as follows: “DX” refers to the Director’s exhibits; “CX” refers to the
Claimant’s Exhibits; “EX” refersto the Employer’ s exhibits, and “ Tr.” refersto thetranscript of the hearing.

2 The Preiminary Injunction in National Mining Associates, et al v. Chao, stays the implementation of
many of the amended regulatory provisions. However, with respect to claims pending before the Office of
Administrative Law Judges (“ OALJ"), the court’s order provides that:

All claimsfor black lung benefits pending before the Department’ s Office of Administrative
Law Judges at the time of this order or which become pending within the period set by the
Court for briefing, hearings and decisions on the merits, shall be stayed for the duration of the
briefing, hearing and decision schedule set by the Court, except where the adjudicator, after
briefing by the parties to the pending claim, determines that the regulations at tissue in the
instant lawsuit will not affect the outcome of the case. (Emphasis added)
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Consistent with nmy Post Hearing Order of February 28, 2001, and upon
consi deration of the parties’ concessions, | find that the outcone of this
case will not be affected by the anmended regul ati ons.

The issues presented for adjudication are: (1) whether the mner had
pneunoconi osi s which arose out of his coal mne enploynent; and (2) whether
the nminer’s death was due pneunoconi osi s.

The follow ng findings and concl usi ons are based upon mny anal ysis and
review of the entire record, argunents of the parties, and applicable
statutes, regul ations, and case | aw.

Adj udi cative Criteria

Because this claimwas filed after March 31, 1980, the effective date
of Part 718, it nust be adjudicated under those regulations. Under
§ 718.205(c), applicable to survivors’ clains filed after January 1, 1982, a
cl ai mnt nmust establish that the m ner died due to pneunopconiosis. d aimnt
wi |l have established death due to pneunopconiosis in any of the follow ng
ci rcunstances: (1) where conpetent nedical evidence establishes that the
m ner's death was due to pneunpconiosis; (2) where pneunpconi osis was a
substantially contributing cause or factor |eading to the mner's death or
where the death was caused by conplications of pneunpconiosis; or (3) where
the presunption set forth at § 718.304 is applicable. Survivors are not
eligible for benefits where the mner's death was caused by a traumatic
injury or the principal cause of death was a nedical condition unrelated to
pneunoconi osis. 20 CF. R § 718.205(c)(4).

An Admi nistrative Law Judge nust al so make a threshol d determ nation
as to the existence of pneunopconiosis under 20 C F.R § 718.202(a) prior to
consi dering whether the mner’s death was due to the di sease under
§ 718.205. Trunmbo v. Reading Anthracite Co., 17 BLR 1-85 (1993)

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
Backgr ound

The miner was born on Septenber 4, 1937 and di ed on Novenber 1, 1998.
(DX 1) He married Caimant on January 29, 1957, and C ai mant had no
dependents at the tinme her claimwas filed. Cainmant testified that she was
the nminer’'s only dependent when he left the mnes. (DX 1; DX 6; Tr. 16))
Claimant has not remarried. (Tr. 12) C aimant stated that her husband woul d
be covered with black coal dust after returning home fromwork and that the
dust would get into his throat and nose and around his eyes. (Tr. 15) He
devel oped breat hing probl enms which bothered himparticularly at night, and
whi ch gradually worsened. (Tr. 18) In 1997, M. Pruett underwent |ung
surgery to renove a nalignant tunor, and eventually became bound to a
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wheel chair. He was al so placed on oxygen and a ventilator. (Tr. 18-19)
Claimant stated that Dr. Claustro was the mner’s famly physician for about
the last 10 years of the miner’'s life. (Tr. 18) She also stated that she was
never aware the mner snoked regularly, but that he may have snoked two or
three cigarettes per day with his friends and co-workers. (Tr. 20-21) She
added that her husband had quit snoking about 20 years prior to his death.

The parties agree that the mner spent nost of his coal mne
enpl oynent underground in Virginia nmnes as a notorman, niner hel per and
shuttl e car operator. (DX 2; DX 3; DX 4) M. Pruett left the m nes and Sea
“B” Mning, his only coal mning enployer, at the end of 1993. (DX 3; Tr.
17) Further, the parties do not dispute the District Director’s finding that
M. Pruett worked for 13 years, two nonths and 17 days in qualifying coal
nm ne enpl oynment .

Summary of Medical Evidence

1. X-ray Reports and CT Scans

The record contains 25 readings of nine different x-rays or CT scans
of the miner’s lungs.® (DX 19; DX 22; DX 24-26) These films were taken
over a 23-year period, from 1975 to 1998. None of the readings were
positive for the existence of pneunpconiosis. | note that all of the
readi ngs were by B-readers, board-certified radiologists, or duly-qualified
physi ci ans. 4

2. Pul nronary Function Studi es

Subsection (b)(2) (i) of § 718.204 provides for a finding of total
di sability where pul nonary function tests denonstrate FEV,®> (forced
expiratory volume in one second) values |ess than or equal to the val ues

3 All but two of these 25 readings are accurately and thoroughly summarized in the Employer’ s Prehearing
Report submitted October 3, 2000. Thetwo omitted readings were: 1) a CT scan done on July 18, 1998 and
read by Dr. Knight as showing lung cancer; and 2) arereading of that same CT scan by Dr. Fino, a B-Reader,
who found the film negative for evidence of coal workers' pneumoconiosis. (DX 22; DX 25)

* A "B-reader" isaphysician who has demonstrated proficiency in assessing and classifying x-ray
evidence of pneumoconiosis by successfully completing an examination conducted by or on behalf
of the Department of Health and Human Services. See 42 C.F.R. 8 37.51(b)(2). Interpretations by
a physician who is a B-reader and is certified by the American Board of Radiology may be given
greater evidentiary weight than aninterpretation by any other reader. See Woodward v. Director, OWCP,
991 F.2d 314, 316 n.4 (6th Cir. 1993); Sheckier v. Clinchfield Coal Co., 7 BLR 1-128, 1-131 (1984).

® Forced expiratory volume in one second.



specified in Appendix B to Part 718 and such tests reveal FVC (forced
expiratory)® val ues or MW’ (maxi mum voluntary ventilation) val ues equal to
or less than the applicable table values. Alternatively, a qualifying FEV,
readi ng together with an FEV,/FVC ratio of 55% or |ess may be sufficient to
prove a totally disabling respiratory inpairment under this subsection of
the regulations. § 718.204(b)(2)(i) and Appendix B

The record contains data from one pul monary function study, conducted
on March 30, 1998, revealing an FEV, value of 2.75, an FVC value of 3.41 and
an MWV val ue of 140. (DX 22) These values do not qualify under the
applicabl e regul ati ons.

3. Arterial Blood Gas Studies

Subsection 718.204(b)(2)(ii) provides for the establishnment of total
disability through the results of arterial blood gas tests. Blood gas tests
may establish total disability where the results denponstrate a
di sproportionate ratio of ,CO, to ,0, which indicates the presence of
totally disabling inpairnent in the transfer of oxygen fromthe clai mnts’
lung alveoli to his blood. § 718.204(b)(2) and Appendix C. The test
results nust neet or fall below the table values set forth in Appendix C
followng Part 718 of the regul ations.

The single blood gas study of record, conducted March 30, 1998, did
not reveal qualifying values under the regul ations. (DX 22)

4. Medical Reports

The record contains progress notes and lab reports fromDr. MR Javed
during the period from Cct ober 1984 through the tinme of the mner’s death in
1998. (DX 10-11) From 1984 through 1992, Dr. Javed noted no shortness of
breath and nentioned that the patient was wal ki ng anywhere fromtwo to four
mles per day. This doctor described the niner’s lungs as clear, with the
exception of some cough and congestion in 1986 and 1987 that he treated with
antibiotics. Throughout this period, the patient’s coronary heart disease
and arthritic pain were also noted, but otherw se, the exam nations were
unremar kabl e and Dr. Javad found the patient “doing fairly well.” In 1992,
Dr. Javed noted some weakness and shortness of breath, diagnosing coronary
heart di sease, chronic obstructive pul nonary di sease and asthenia. However,
it was noted that the nminer’s pul nonary function tests were “essentially
normal” and in 1994, M. Pruett was still wal ki ng about two miles per day.
In 1995, the doctor reported “no nore shortness of breath or chest pain.”

® Forced vital capacity.

" Maximum voluntary ventilation.



Thi s physician, again, noted no shortness of breath in 1997 and in his fina
notes, he nentioned the miner’s “prolonged hospitalization” after carcinoma
of the lung and chronic |eukem a were di agnosed.

Dr. Ludgerio Z. Claustro conpleted progress notes in 1993 and 1998
(DX 22) These office notes nention carcinoma of the lung, colon spasns,
nmuscle strains, nuscle and joint pain, and anxiety. |In Septenber of 1998,
Dr. Claustro conpleted a discharge sunmary when M. Pruett was di scharged
froma rehabilitation unit after his stay there for extensive physica
therapy. Dr. Claustro reported the follow ng conditions at that tine:
1) chronic nyel ogenous | eukem a; 2) status post thoracotony and | obectony
for carcinoma of the lungs, upper |obe; 3) chronic obstructive pul nonary
di sease; 4) malnutrition, with protein calorie |oss; 5) hypothyroidism
6) benign prostatic hypertrophy; 7) coronary artery sclerosis, with native
coronary artery vessel; 8) status post tracheostomy; and 9) care involving
rehabilitation procedure. 1In this report, the doctor nentioned no disease
related to the niner’s past coal mne enploynent. The record shows that Dr.
Claustro is certified in Famly Practice. (CX 2)

On June 4, 1998, Dr. WIlliam R Kincaid exam ned the mner during the
patient’s hospitalization and reported the follow ng conditions: 1) chronic
myel ogenous | eukeni a; 2) lung cancer; 3)arteriosclerotic heart disease with
angi na; 4) hyperchol esterolem a; 5) hypertension; and 6) depression.

Several other nedical reports in June of 1998 relate to the mner’s
I ung cancer and the operation renoving the malignant areas found in this
left lung. (DX 19) None of these reports nention the existence of coa
wor ker s’ pneunoconi osi s or associated findings of black |Iung disease,
including reports by Drs. King, C app, Witson and Morgan. Drs. MCoskey
and Col e, apparently responsible for the mner’'s ventilatory managenent and
respiratory care during this period, reported his | obectonmy and noted that
his respiratory failure was secondary to “right lung infiltrate, nost likely
pneunoni a al t hough ARDS [adult respiratory distress syndrone] is still a
possibility.” Dr. Wiitson, in his pathology report describing the renoved
portion of the miner’s lung, found “adenocarci noma,” but did not nmention
pneunoconi osis or bl ack |ung.

In a hospitalization discharge summary dated August 10, 1998, Dr. Trey
Robertson listed the foll ow ng diagnoses: 1) lung cancer; 2) chronic
myel ogenous | eukeni a; 3) coronary artery disease; 4) hyperchol esterol eni a
and 5) hypertension. (DX 19) In 1998, other conditions were nentioned, such
as gastrointestinal problenms and sone fever, but no other conditions were
related to the nminer’s past coal mning history.

The death certificate, conpleted by Dr. Claustro, lists the i medi ate

cause of death as “acute cardio-respiratory failure due to possible acute
myocardi al infarction.” (DX 7) Underlying causes included coronary artery
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stenosis due to arteriosclerosis and idiopathic thronmbocytosis. Dr.
Claustro also listed, as ot her significant conditions “adenocarC|nona of the
lungs with netastasis,” and “coal workers pneunpconi osis.

On Novenber 3, 1998, Dr. Sherif Shoukry conducted an autopsy report.
(DX 8) Dr. Shoukry’s mcroscopic description of the lungs included the
foll owi ng statenent:

The sections of the upper, middle and | ower | obes of the right
lung and the sections of the left | ower |obe show enphysemat ous
changes of the proximal acinar type characteristic of coa

wor kers’ pneunoconi osis. The bronchi ol es adjacent to the
enphysemat ous changes and in other sporadic | ocations show few
smal | coll ections of pignent-1aden macrophages forning dust
macul es. I n addition, many of the al veol ar spaces show
intralum nal collection of dust-I|aden macrophages.

Dr. Shoukry’'s final diagnosis was coal workers’ pneunoconi osis and history
of carcinoma

Dr. Richard L. Naeye, who is the Chairman of the Pathol ogy Depart nment
at Pennsylvania State University Coll ege of Medicine, reviewed the autopsy
report and acconpanyi ng slides, conpleting a consulting report surrounding
these nedical records on May 8, 1999. (DX 9) Dr. Naeye' s concluded that coal
wor kers’ pneunoconi osi s was absent, because he found “only a tiny anmount of
bl ack pignment” and “no tiny birefringent crystals, fibrous tissue or foca
enphysema associated with it.” This pathol ogi st expl ained that since coa
wor kers’ pneunpconi osi s was absent, the disease could not have prevented the
m ner from perform ng hard physical work and coul d not have shortened his
life. Dr. Naeye's opinion was that M. Pruett “would have died at the sane
time and in the sane way if he had never worked in a coal industry.”

In Cctober of 1999, Dr. P. Raphael Caffrey, who is a al so board-
certified anatonical and clinical pathol ogist, reviewed all nedical evidence
of record to that date and conpleted a consulting report based on that
information. (DX 21) It was Dr. Caffrey’s opinion that the patient did not
suffer fromcoal workers’ pneunpconi osis or any other occupationa
pneunoconi osi s because he found “only a mld to mnimal anount of
anthracotic pignment” in the autopsy and pat hol ogy slides and expl ai ned t hat
there were “definitely no macules identified and no evidence of conplicated
pneunoconi osis.” Dr. Caffrey described the cause death as being diffuse
al veol ar damage, with an unknown etiology. It was this physician’s opinion
that M. Pruett “definitely did not have coal workers’ pneunoconi osis” and
“the fact that he was a coal m ner did not cause or contribute to his
deat h.”

Dr. Joseph F. Tomashefski, also a board-certified pathol ogist,
conpl eted a consulting report on Cctober 26, 1999, based on all nedica
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evi dence obtai ned through that date, including the pathol ogy and autopsy
evi dence. (DX 21) Dr. Tommshefski’s findings as to the resected malignant
portion of the lung included a “small anount of lung tissue surrounding the
tunor” that denonstrated “non-specific interstitial fibrosis.” He reported
“m ni mal bl ack pignent deposition, and no coal macules or silicotic
nodules....” Upon review of the autopsy slides, Dr. Tomashefski noted that
“[t]here is minimal black pignent, but neither coal macules nor silicotic
nodul es are identified.” It was this pathologist’s opinion that, based on
t he absence of coal macules, the m ner did not have coal workers

pneunoconi osis and that the pattern of fibrosis in the mner’s lungs at
autopsy did not reveal either pneunpconi 0sis or massive progressive
fibrosis. Since he found no coal workers’ pneunoconiosis, it was also his
opinion that this disease did not cause any respiratory inpairnent and did
not contribute in any way to the mner’s death.

In January of 2000, another board-certified pathologist, Dr. Erika C
Crouch conpleted a consulting report based on her review of the autopsy
report and slides, along with the lung tissue fromthe open biopsy. (DX 27)
Thi s specialist concluded that the slides showed no evidence of coa
wor kers’ pneunoconiosis or silicosis. She found no coal dust nmacul es,

m cronodul es, nodul es, or larger conplicated |esions. She expl ai ned t hat
the “observed fibrosis” was due to diffuse al veol ar damage, but not
secondary to coal dust inhalation. She disagreed with the origina

pat hol ogi st’ s findings of “a few coal dust macules.” In conclusion, Dr.
Crouch believed that M. Pruett’s coal dust exposure could not have caused
any clinically significant respiratory inpairnment and did not cause or
hasten the patient’s death.

On August 8, 2000 Dr. Claustro wote a one-sentence letter “To Wiom It
May Concern,” stating the following: “This is to certify that M. Ral ph
Pruett suffered from black |lung di sease, which was a contributing factor and
coul d have hastened the progression of disease and, finally, death.” (CX 1)

Dr. Caffrey conpleted a supplenental report on Novenber 16, 2000 after
reviewing Dr. Claustro’s notes and August 2000 letter. (EX 2) Dr. Caffrey
noted Dr. Claustro’s om ssion of any diagnosis of pneunoconiosis in any of
Dr. Claustro’ s progress notes or exam nation reports during the mner’s
lifetime. This pathologist then repeated his opinion that no rel ationship
exi sted between the diseases that caused M. Pruett’s death and his
occupation as a coal mner. Dr. Caffrey unequivocally stated that the m ner
di d not have coal workers’ pneunpconiosis and that his work in the coa
m nes did not cause, contribute to or play any role in his death.

Dr. Naeye al so conpl eted a supplenental report after review ng Dr.
Claustro’s notes and letter. (EX 3) Dr. Naeye noted that the autopsy report
did not nention or list any danage to the |ungs due to coal workers’
pneunoconi osi s, which this physician believes is required for a diagnosis of
bl ack lung. He al so enphasi zed that no other disease or abnormality found
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on autopsy was related to coal mning. Thus, Dr. Naeye concl uded that
pneunoconi osis did not exist and could not have contributed to the mner’s
deat h.

O her Evidence

The Enpl oyer subnitted a copy of an opinion by the Virginia Wrk
ers’ Conpensation Conm ssion dated May 16, 2000 affirm ng a Deputy
Conmmi ssi oner’s decision denying the mner’s claimfor benefits. (EX 1) The
Commi ssion specifically found that M. Pruett had not established he had
contracted a conpensable | evel of coal workers’ pneunpbconi 0Sis.

DI SCUSSI ON
Death Due to Pneunobconi osi s

To be entitled to benefits, C aimant nust establish that: 1) the mner's
death was due to pneunpbconiosis; 2) pneunpconiosis was a substantially
contributing cause or factor leading to the miner's death; or (3) that §
718.304 is applicable. The presunption at § 718.304 is not applicable to this
claimsince the medical criteria for conplicated pneunpconi osis was not shown
inthis case. Survivors are not eligible for benefits where the mner's death
was caused by a traumatic injury or the principal cause of death was a nedica
condition unrelated to pneunoconiosis. 20 CF. R § 718.205(c)(4).

Li ke several other federal circuits, the United States Court of Appeals
for the Fourth Circuit® has interpreted "substantially contributing cause" to
include a hastening of the mner's death. Shuff v. Cedar Coal Co., 967 F.2d
977, 980 (4th Cir. 1992). See Giffith v. Director, OACP, 49 F.3d 184, 186
(6th Cir. 1995); Peabody Coal Co. v. Director, OANCP, 972 F.2d 178, 183 (7th
Cr. 1992); Lukosevicz v. Director, OANCP, 888 F.2d 1001 (3d Cir. 1989). This
interpretation neans that any acceleration of the mner's death that is
attributable to pneunoconiosis will entitle the claimant to benefits. See
Giffith, 49 F.3d at 186.

Pneunobconi osi s

Section 718.202(a) sets forth four nmethods by which a claimnt may
est abl i sh t he exi stence of pneunoconi osis. Under 8§ 718.202(a)(1), a chest x-ray
conducted and classified in accordance with 8 718.102 may formthe basis for
a finding of the existence of pneunoconiosis. A biopsy or autopsy conducted
and reported in conpliance with § 718. 106 may al so be the basis for finding the
exi stence of pneunoconiosis. 20 CF. R § 718.202(a)(2).

8 Becauseall of Mr. Pruett’s qualifying coal mine employment took placein Virginia, thelaw of the Fourth
Circuit applies to this claim.
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All of the x-ray interpretations, nost of which were provided by B-
readers and board-certified radiologists, are negative for pneunobconiosis.
Therefore, this evidence does not support a finding of the disease under
§ 718.202(a)(1).

A biopsy or autopsy conducted and reported in conpliance with
§ 718. 106 may al so be the basis for finding the existence of
pneunoconi osis. 20 C.F. R 8§ 718.202(a)(2). The surgeon who performnmed the
| ung resection and the pathol ogist who initially reviewed the resected
ti ssue nade no nention of pneunoconi osis or any disease related to coa
m ning. Dr. Shoukry, who perforned the autopsy, diagnosed pneunpconi osis
based on his finding of “a few dust macul es” and enphysenmat ous changes of
the proxi mal acinar type characteristic of coal workers’ pneunobconiosis.”
However, four board-certified pathologists who reviewed the biopsy slides,
the autopsy slides and all acconpanying reports, did not find evidence of
coal workers’ pneunpconiosis or any other lung di sease that may have rel ated
to the nminer’s coal mning enploynment. | assign great probative weight to
the opinions of Drs. Naeye, Caffrey, Tomashefski, and Crouch, as the record
shows these doctors are board-certified in anatom cal and clinica
pat hol ogy. Col enan v. Ranmey Coal Co., 18 BLR 1-9 (1993); Burns v. Director,
OANCP, 14 BLR 1-2 (1989); Fields v. Island Creek Coal Co., 10 BLR 1-19
(1987); Revnack v. Director, OANCP, 7 BLR 1-771 (1985). Mbreover, the
reports fromthese specialists deserve significant probative weight as
reasoned medi cal opinions. See M:Cl endon v. Drummond Coal Co., 12 BLR 2-108
(12t" Cir. 1988). Thus, | find that the weight of this biopsy and autopsy
evi dence does not establish the existence of pneunpbconi osis pursuant to
§ 718.202(a)(2).

Section 718.202(a)(3) provides that it shall be presunmed a niner is
suffering from pneunoconiosis if the presunptions described in 8§ 718. 304,
718. 305 or 718.306 are applicable. No x-ray evidence of conplicated
pneunoconi osis is present in the record and thus, § 718.304 is inapplicable.
Section 718.305 does not apply because it pertains only to clains that were
filed before January 1, 1982. Further, 8§ 718.306 is not relevant because it
is only applicable to survivors’ clains filed prior to June 30, 1982.

The fourth and final way to establish the existence of pneunpconiosis
is set forth in 8§ 718.202(a)(4). This subsection provides for such a
finding where a physician, exercising sound nedi cal judgnent,
notwi t hstandi ng a negative x-ray, finds that a m ner suffers from
pneunoconi osis. Any such finding shall be based upon objective nedica
evi dence and shall be supported by a reasoned nedi cal opinion. A reasoned
opinion is one which contains underlying docunentati on adequate to support
the physician’s conclusions. See Fields v. Island Creek Coal Co., 10 BLR 1-
19, 1-22 (1987). Proper docunentation exists where the physician sets forth
the clinical findings, observations, facts, and other data on which the
di agnosis is based. I1d. A brief and conclusory nedical report which | acks
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supporting evidence may be discredited. See Locostic v. United States Stee
Corp., 8 BLR 1-46 (1985); see also Mdsely v. Peabody Coal Co., 769 F.2d 357
(6" Cir. 1985). A nedical report may be rejected as unreasoned where the
physician fails to explain how his findings support his diagnosis. See
Qggero v. Director, OACP, 7 BLR 1-860 (1985).

An overwhel m ng majority of the nost qualified physicians of record
found that the mner did not suffer from pneunoconiosis, including Drs.
Naeye, Caffrey, Tomashefski and Crouch. Dr. Javed, who the record shows
exani ned and treated M. Pruett for over 14 years, never nentioned the
exi stence of pneunobconi osis or any disease relating to his past coal dust
exposure. | find it significant that a physician so famliar with a
patient’s condition would not nention the existence of pneunpbconiosis in any
of his progress notes over such a long tinme period. Likew se, none of the
physi ci ans who treated M. Pruett for his lung cancer ever |isted
pneunoconi osis in their exam nation or hospitalization reports, including
Drs. Kincaid, dapp, Witson, Mrgan, MCoskey, Cole, and Robertson. Only
Dr. Caustro diagnosed the existence of coal workers’ pneunoconiosis and did
so only after the mner’s death, in a one-sentence letter w thout basis or
explanation. | assign |ess probative weight to Dr. Claustro’ s August 2000
letter, as unsupported and unreasoned. Cark v. Karst-Robbins Coal Co., 12
BLR 1-149 (1989)(en banc). Although Dr. Shoukry di agnosed pneunoconi 0Si s
upon autopsy, | find this diagnosis is outweighed by the review ng
pat hol ogi sts’ reports, for the same reasons stated above.

In conclusion, | find that the evidence does not support a finding
that the m ner suffered from pneunoconi osis under 8 718.202(a)(4).

The opinion by the Virginia Wrkers’ Conpensati on Conm ssion denyi ng
the miner benefits is relevant, but is not binding in determ ning whether
Claimant is entitled to federal black lung benefits. Schegan v. Waster
Managenent & Processors, Inc., 19 BLR 1-41 (1994); Mles v. Centra
Appal achi an Coal Co., 7 BLR 1-744 (1985). Nevertheless, it is consistent
with my conclusion that Clainmnt has failed to prove the mner suffered
from pneunoconi osi s.

Because Cl ai mant has established that the m ner has over ten years of
qgualifying coal mne enploynment, she would have been entitled to a
rebuttabl e presunption that his pneunpconi osis arose from coal nine
enpl oynent had she been able to prove the existence of pneunpconiosis. See
20 CF.R 8§ 718.203(b).

Even if she coul d have established pneunpconiosis, C aimant must
still show that the miner’'s death was due to pneunoconi osis, as defined
under the regulations and by the Fourth Crcuit. O the physicians who
addressed this issue, only Dr. Caustro believed that the mner’s death was
related to his black lung disease, as stated on the death certificate and in
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his brief letter witten two years after the mner’s death. As stated,
above, this physician provided no basis for his opinion that the m ner
suffered from pneunoconi osis, either in his subsequent letter, or by
reference to any of his progress notes generated during the mner’'s
lifetime. Thus, | assign little probative weight to Dr. Claustro’ s opinion
on this causation issue.

The remai ning reporting physicians who reviewed the nedical evidence
concluded that the mner’'s death was in no way related to his past exposure
to coal dust and that pneunoconiosis did not cause or hasten his death.
These physicians include the four board-certified pathologists, Drs. Crouch
Tomashef ski, Caffrey and Naeye. Again, | assign the greatest probative
wei ght to these reports because they are well-reasoned and because of the
expertise of their authors.

Because the wei ght of the nedical evidence does not show that
pneunoconi osis was a substantially contributing cause or factor |leading to
the nminer's death or that his death was hastened by the disease, |I find that
C ai mant has not met her burden of showi ng that his death was due to
pneunoconi osi s.

Since Claimant has not proven the existence of pneunobconi osis or that
the mner’s death was due to pneunobconiosis, pursuant to 8 718.205(c), |
find that she is not entitled to benefits under the Act.

Attorney’s Fees

The award of attorney’'s fees under the Act is permitted only in cases
in which a claimant is found to be entitled to benefits. Since benefits are
not awarded in this case, the Act prohibits the charging of any fee to

Claimant for representation services rendered to Claimant in pursuit of this
claim

ORDER

The claimof Lola Jean Pruett for benefits under the Act is hereby
DENI ED.
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MOLLI E W NEAL
Admi ni strative Law Judge

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 CF. R 8§ 725.481, any party dissatisfied with this
Deci sion and Order may appeal it to the Benefits Review Board within 30
(thirty) days fromthe date of this decision by filing a Notice of Appea
with the Benefits Review Board at P.O Box 37601, Washington, D.C. 20013-
7601. A copy of this Notice of Appeal nust also be served on Donald S.
Shire, Esquire, Associate Solicitor for Black Lung Benefits, 200 Constitu-
tion Avenue, N.W, Room N-2117, Washington, D.C. 20210.
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